shown no reason why complainant, a dozer operator, would have
been laid off in March 1982 instead of one of the three non-
dozer operators who were actually laid off in March 1982.

Respondent's counsel also argued that complainant would
have been discharged in April 1982, when 22 employees were laid
off, rather than in June 1982, when the last group of dozer op-
erators were laid off, because some of the operators who were
discharged on June 12, 1982, had greater versatility to perform
a variety of tasks than complainant has and that respondent kept
them on the payroll longer than respondent would have kept com-
plainant because they had a greater value to respondent than com-
plainant had (BPTr. 107; 120-121).  Respondent's owner, White,
was unable, however, to give any facts to support his counsel's
argument.  When White was asked why he had waited until June 12,
1982, to lay off the dozer operators listed on Appendices G and
I, page 2, he gave no reason other than seniority for retaining
Anderson and Baird until June 12, 1982, even though they were
hired after complainant.  White also claimed that Daugherty,
another employee hired after complainant, is still working as
chief mechanic for the entire company and that Daugherty is
qualified to do things which complainant could not even attempt
to do (BPTr. 115).  The argument pertaining to Daugherty is in-
correct because the dozer operator laid off on June 12, 1982,
is named Jimmy Lee Daugherty, whereas the chief mechanic is
named David John Daugherty (Appendix A, Item 22) .

White was then asked to explain why Homer Walker was laid
off in April even though he had more seniority than Otis Ander-
son who was laid off in June.  White explained that Walker was
laid off before Anderson because Walker had a dozer of his own
and wanted to get some contract work doing custom jobs like
constructing farm ponds and that Walker asked to be laid off
(BPTr. 118).  White was also asked why Chester Tackett, who had
more seniority than Anderson, was laid off in April before
Anderson.  White explained that Tackett was laid off before
Anderson because Tackett had been a reclamation dozer man for
Long Pit Coal Company in Tennessee and that they recalled him
to complete some reclamation work which' had not been finished
(BPTr. 119).  It is obvious from White's testimony that neither
Walker nor Tackett were laid off because of a lack of versatility.

The final argument given by respondent in support of its
contention that complainant would have been laid off before
June 12, 1982, when the final group of dozer operators were
laid off, was that complainant, during the 7 weeks when he did
work for respondent, had declined to fill explosives holes on
the day of his discharge and had refused to operate a back dump
on a previous occasion (BPTr. 120).  Respondent's argument that
complainant would have been laid off prior to June 1982 because
of his refusal to perform work other than that of a dozer oper-
ator is not supported by the preponderance of the evidence.

649t discharge was in violation
